FEE FOR SERVICE AGREEMENT 

between

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

and

(NAME)

This agreement (this “Agreement”) is made effective _________________, 20___ (the “Effective Date”) between The Regents of the University of California on behalf of __________________, (“University”), and (Name), a ____________________having a principal place of business at ________________________, (“Requestor”).


WHEREAS, University under certain circumstances provides services in support of its pursuit of its constitutional objectives of instruction, research, and public service; and


WHEREAS, University's services may be extended to non-University users only when, in the judgment of the University, such action will serve purposes consistent with the University's objectives and will not adversely affect the conduct of University activities; and


WHEREAS, the services requested by Requestor have been determined to serve purposes consistent with University objectives and their provision to Requestor does not adversely affect the conduct of University activities; and


WHEREAS, Requestor has determined that the services in question cannot be adequately performed by other agencies or commercial firms;


NOW, THEREFORE, in consideration of the mutual covenants, conditions and terms hereinafter set forth, and for other good and valuable consideration, the parties hereto mutually agree as follows:

1. 
Definition of Service.
University will furnish services to Requestor as described in Exhibit A attached hereto.

2. 
Priority of University Work
University work always has priority over work to be performed for non-University users.

3.
Term
The term of this Agreement shall begin on the Effective Date and extend through ________________________ (“Term”).

4. 
Termination
This Agreement shall be subject to termination by either party at any time, upon ten (10) days' written notice to the other party.

5.
Payment of Charges
Requestor shall pay for services rendered under this Agreement within thirty (30) days following receipt of University's invoices.

A. 
University shall have the right to terminate this Agreement without notice if Requestor fails to pay charges for services rendered hereunder within sixty (60) days following Requestor's receipt of University's invoice.

B.
Requestor shall pay University for all services rendered up to the date of termination of this Agreement, regardless of the reason for termination, except that if paragraph 6.A., below is completed with a dollar amount, Requestor's obligation to pay charges shall be limited to the amount stipulated in that paragraph.

6 
Limitation of Charges  
Requestor understands and agrees that the estimated cost, if any, does not constitute a firm cost proposal and shall not be binding upon the University.  Depending upon the University's cost-monitoring capabilities and Requestor's preference, the parties agree with respect to limitation of costs under this Agreement:

A. 
University and Requestor agree that costs of services rendered under this Agreement shall not exceed ____________________ and that University shall furnish no services that would result in charges to Requestor exceeding that amount until such time as Requestor agrees, in writing, to pay such additional charge as may be associated with completion of work requested by Requestor.

B. 
Charges made under this Agreement are based on those provided in the University’s then-current campus recharge rates for outside activities, which are republished from time to time.

7.
Disclaimer of Warranty 
UNIVERSITY MAKES NO WARRANTY AS TO RESULTS TO BE OBTAINED BY REQUESTOR FROM THE USE OF ANY SERVICES AND/OR FACILITIES PROVIDED BY UNIVERSITY UNDER THIS AGREEMENT, AND THERE ARE NO EXPRESS OR IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
8.
Limitation of Liability
A.  
University shall not be liable, by reason of its performance under this Agreement, for any loss of profits, claims against Requestor by any third party, or consequential damages even if University is advised of the possibility of such loss, claims, or damages.  Requestor agrees that University's liability hereunder for damages, regardless of the form of action, shall not exceed the total of all charges paid by Requestor for the particular services rendered.  

B.
The foregoing to the contrary notwithstanding, Requestor agrees that University shall incur no liability to Requestor or to any third party for any loss, cost, claim or damage, either direct or consequential, arising from University's delay in performance or failure to perform services pursuant to this Agreement.

C.
 University shall incur no liability to Requestor or any third party for loss or destruction of or damage to any data, equipment, or other property brought upon University premises by Requestor or delivered to University by Requestor in connection with this Agreement.  Requestor accepts all liability for risk of loss to any and all such property.

9.  Indemnification 
A.  
Requestor shall defend, indemnify and hold University, its officers, employees, and agents harmless from and against any and all liability, loss, expense, including reasonable attorneys' fees, or claims for injury or damages arising out of the performance of this Agreement, but only in proportion to and to the extent such liability, loss, expense, attorneys' fees, or claims for injury or damages are caused by or result from the negligent or intentional acts or omissions of Requestor, its officers, agents, or employees.

B. 
Requestor agrees that its employees and agents, while on University premises, shall comply with all applicable laws and regulations of governmental entities having jurisdiction and shall abide by all applicable University rules and requirements, particularly those governing matters of health, safety and fire protection.
C.
Requestor agrees to provide University, upon request, written evidence of Requestor's insurance coverage relevant to the presence or activity of Requestor, its officers, agents and employees while in, on or about University property.  In the event Requestor's coverage is not acceptable to University, Requestor agrees that University shall have the right to immediately suspend its provisions of services under this Agreement and to terminate this Agreement upon ten (10) days' written notice to Requestor unless Requestor procures insurance acceptable to University in form and amount within that period.
10. Insurance
A. The Requestor shall keep in full force and effect during the term of this Agreement, at the Requestor’s sole expense, insurance as follows (“Insurance”): 

i. Commercial Form General Liability Insurance with minimum limits as follows:




a. Each Occurrence


             
 $1,000,000




b. Products/Completed Operations Aggregate
 $2,000,000



c. Personal and Advertising Injury


 $1,000,000



d. General Aggregate



 $2,000,000

ii. Business Automobile Liability Insurance for owned, scheduled, non-owned or hired automobiles with a combined single limit of $1,000,000 per occurrence

iii. Workers Compensation as required by applicable law.

B. If the Insurance is written on a claims made form, it shall continue for three years following termination of this Agreement.

C. The Insurance shall provide for a retroactive date of placement prior to or coinciding with the effective date of this Agreement.

D. University shall be named as an additional insured on the General Liability and Business Automobile insurance, in proportion to and to the extent of the negligent acts or omissions of the Requestor or the Requestor’s officers, employees and agents.

E. Within thirty (30) days of the execution of this Agreement, the Requestor shall furnish University with a Certificate of Insurance evidencing compliance with the insurance provisions of this Agreement and requiring 30 days advance written notice to the University of any modification, change, or cancellation with respect to the Insurance. 

F. The Insurance shall be primary with respect to The Regents of the University of California, its officers, agents, and employees, and any self-insurance maintained by the University shall be in excess of and non-contributory to the Insurance.

11. Confidentiality of Information 
University shall use reasonable efforts, consistent with its established policies and procedures, to protect the confidentiality of any information furnished to it by Requestor in connection with the Agreement and designated by Requestor, in writing, as confidential.  Upon advance written approval by both parties, Requestor agrees to reimburse University in full for any costs it may incur in order to protect information, in accordance with Requestor's request, by means not normally employed by the University for that purpose. 

12.
University Has No Right to Use Data  
Requestor owns all materials supplied to the University and reports generated in connection with this Agreement.

13. Time Limit For Action 
No action, regardless of form, arising from transactions under this Agreement may be brought by either party more than one (1) year after the cause of action has accrued.
14.
Independent Contractor Status

The Requestor is an independent contractor and is not a joint venturer, employee, agent or partner of University.  Neither party will have the right to obligate or bind the other party in any manner whatsoever.

15. University Trademarks


“University Trademarks” means the name “University of California,” any abbreviation thereof or other trade name, trademark, or logo that represents the University, its products or services. The University Trademarks are protected by federal trademark and California State laws.   The Requestor shall not use the name of the University of California, or any abbreviation thereof, or any name of which "University of California" is a part, or any trademarks of the University, in any commercial context, such as may appear on products, in media (including web sites) and print advertisements in cases when such use may imply an endorsement or sponsorship of the Requestor, its products or services.  All uses of the University’s name and trademarks, therefore, must first receive prior written consent of The Regents of the University of California through the Office of Marketing & Business Outreach.  This policy is in compliance with the State of California Education Code Section 92000.

16. Force majeure

If any party fails to perform its obligations under this Agreement as a result of acts of God, labor disputes, strikes actions of governmental authority, acts of terrorism, wars, judicial orders or other causes beyond the reasonable control of the party obligated to perform, then that party’s performance shall be excused. In the event of force majeure, the Requestor shall compensate University for non-cancelable and other direct, out-of-pocket expenses incurred on the Requestor’s behalf.
17. Notice

University’s representative for all contractual matters shall be:
Brian C. Donohue

Business Contracts Administrator

6701 San Pablo Avenue, Suite 218

Berkeley, CA 94720

Donohue@berkeley.edu
Phone: 510-642-3128

Fax: 510-642-8604

University’s representative for all program matters shall be:

_______________

_______________

_______________
Service Provider’s representative for all purposes shall be:

_______________

_______________

_______________
Notice pursuant to this Agreement shall be in writing to the above addresses or to such other address that either party may later designate to the other. Notice shall be effective on the date sent by fax or e-mail or delivered personally, or three days after the date of deposit with the U.S. Postal Service, certified mail, return receipt requested

18. Waiver

Any failure of University to enforce any of the terms or conditions of this Agreement shall not constitute a waiver and shall not affect or impair such terms or conditions in any way, nor shall it impair the right of University to avail itself of such remedies as it may have available for any breach of this Agreement.

19. Disputes

In case of a dispute, the parties agree to non-binding arbitration in Alameda County, California, under the Rules of the American Arbitration Association.
20. Attorney Fees 

In any litigation, arbitration or other proceeding by which one party either seeks to enforce it rights under this Agreement or seeks a declaration of any rights or obligations under this Agreement, the prevailing party shall be awarded reasonable attorney fees, together with any costs and expenses incurred.

21. Assignment

The Requestor may not assign this Agreement, or any part hereof, without the written consent of University, which consent or refusal to consent shall be in the absolute discretion of the University and may be granted  or withheld without any reason given.

22. Severability

In the event any portion of this Agreement is declared illegal, unenforceable, invalid or void by a court of competent jurisdiction, such portion shall be severed from this Agreement, and the remaining provisions shall remain in full force and effect.

23.  Integration

This Agreement, including any and all exhibits, attachments, and appendices, constitutes the entire understanding and agreement between the parties as to all matters contained herein, and supersedes any and all prior agreements, representations and understandings of the parties. 

24. Counterparts

This Agreement may be executed in two or more counterparts, which may be transmitted via facsimile or electronically, each of which shall be deemed an original and all of which together shall constitute one instrument.

25. Amendment

This Agreement may be amended or modified only by mutual written agreement of the parties.

26. Governing Law

This Agreement shall be governed by and interpreted according to the laws of the State of California, without regard to its conflict of laws provisions.

[signature page follows] 

IN WITNESS WHEREOF, the parties have hereinafter executed this Agreement as of the Effective Date.

	NAME OF REQUESTOR
	
	THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

	By:_________________________________
	
	By:__________________________________

	Name:_______________________________
	
	Name: Brian C. Donohue

	Title:________________________________
	
	Title: Business Contracts Administrator

	Date: _______________________________
	
	Date: ________________________________


EXHIBIT A 

STATEMENT OF WORK

EXHIBIT B

SPECIAL PAYMENT ARRANGEMENTS
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